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Session 2
Use of legal terms and law making materials 



Ralf Jülich

Terminology I 

 Primary and secondary legislation 
(preferably do not use term: “normative act”)

 Understanding of “law making” and “legal drafting” 

 What means “legal approximation”?

 difference between transposition and approximation (in EU) 

 overall purpose of approximation of legislation: shall lead to a 
high level of harmonisation of Moldovan with EU legislation

 Technically speaking: approximation means 

 preparation and 

 adoption of national primary and secondary legislation
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Terminology II 

 What about implementation and enforcement? 

 Implementation: to put into practical effect

 Enforcement: to ensure observance of a piece of legislation

 Article 451 AA: assessment of approximation “includes aspects of 
implementation and enforcement”

 Annexes to the AA refer to the “implementation” of a Directive / 
its extracts (misleading only in Annex XI)

 Approximation under the AA: includes the setting up of a 
functioning administrative infrastructure that is capable of 
implementing the new legislation 
(see Preamble and Article 409 (3) AA)
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Implementation and enforcement

 In EU:
 Principle of effective enforcement of EU law at national level

 no EU procedural rules governing EU law enforcement, meaning that 
enforcement of EU law is done according to national rules and procedures 
of (now) 28 Member States 

 Member States determine conditions of enforcement (administrative, 
procedural, sanctions, etc.), principle of loyal cooperation requires national 
authorities to give adequate effect to EU law and to enforce it effectively 
and in uniform way

 EU Commission may initiate “Infringement procedure” to the Court of 
Justice (CJEU) in case of late transposition, incomplete transposition or 
inadequate implementation  (preceded by a preliminary procedure 
conducted by the Commission, which gives the Member State the 
opportunity to reply to the complaints against it) 
 this may lead to  financial penalty against Member State
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Overview on 
Handbook on development of legislation

 Three main chapters:

 General part  (i.e. categories and hierarchy of legislation in Moldova)

 Law making procedure 
 from identification of legal drafting needs until publication of law 
and implementation monitoring (still open chapter) 

 Legal drafting techniques
 all aspects related to problems and improvement of substance of 
legislation  

 Other issues:

 Complementary guidelines for legal approximation in accordance 
with the AA and in particular DCFTA requirements and mechanisms 

 Regulatory impact assessment (anti-corruption, economic, financial, 

scientific, ecological, linguistic and other types of expert examinations)
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Handbook on development of legislation
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 Guide / manual for all (government officials) involved in law 
making in Moldova

 Broad approach

 Help to understand and improve law making process

 Help to improve quality of legislation (normative acts) in Moldova

 Needs oriented guide ( be practical, give examples, comment mistakes)

 Focus on laws (primary legislation) but also on the making of secondary 

legislation shall benefit from the guide    

 Complements existing Laws “on Law and Normative Acts making” 

 Handbook is a legally non-binding tool  

 It may be constantly updated and expanded 

 It takes up conceptual ideas from other European countries  
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Overview on Approximation Guidelines
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 Introduction into the Association Agreement

 What means “legal approximation”?

 General approximation requirements
 Dynamic approximation  

 Monitoring and assessment of the approximation process 

 Additional approximation requirements in the DCFTA (Title V)

 Specific legal approximation requirements and mechanisms in 
selected DCFTA chapters
 Technical barriers to trade (TBT)

 Sanitary and phytosanitary measures (SPS)

 Establishment, trade in services and electronic commerce

 Public Procurement, Competition

 Practical advice on approximation (terminology, ToC, techniques)
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Purpose and scope of 
approximation guidelines 

 Explain the challenge of legal approximation in relation to the 
special requirements for law makers under the Association 
Agreement (AA) with particular focus on DCFTA Title

 Guidelines shall complement the Development of legislation 
handbook (“Handbook”) and also the  

 “Methodology for law approximation in the Republic of 
Moldova” of 2010 (hereinafter: Methodology)

A number of illustrative examples are presented to explain the 
practical consequences of certain provisions under the AA / 
DCFTA 
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Session 3
Basic understanding of EU law 
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Introduction into EU law

 Founding Treaties

 Treaty establishing the European Coal and Steel Community (ECSC) 1952-2002

 Treaty establishing the European Economic Community (EEC) 1958

 Treaty establishing the European Atomic Energy Community (Euratom) 1958

 Main changes through Maastricht Treaty (1993), Amsterdam Treaty 
(1999)

 Lisbon Treaty (2007, entry into force 1 December 2009)

 Treaty on European Union (TEU):  Forms the basis of EU law, by setting out 
general principle's of the EU's purpose, the governance of its central 
institutions (such as the Commission, Parliament, and Council), as well as the 
rules on external, foreign and security policy (55 Articles)

 Treaty on the Functioning of the European Union (TFEU): Forms the detailed 
basis of EU law, by setting out the scope of the EU's authority to legislate and 
the principles of law in those areas where EU law operates (358 Articles)
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Introduction into EU law

 Law making competences (Article 5 TEU, Protocol 2 to TFEU)

 Principle of conferral: the EU shall act only within the limits of the 
competences conferred upon it by the Member States in the Treaties

 Proportionality: the content and form of Union action shall not 
exceed what is necessary to achieve the objectives of the Treaties

 Subsidiarity: in areas which do not fall within its exclusive 
competence, the EU shall act only if and in so far as the objectives of 
the proposed action cannot be sufficiently achieved by the Member 
States,[ …] but can rather […]  be better achieved at EU level

 Any draft legislative act should contain a detailed statement making 
it possible to appraise compliance with the principles of subsidiarity
and proportionality
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Law making competences in EU
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 EU has duty to act and 
legislates alone

 MS may do so only if 
empowered by the EU

(Article 3 TFEU)

 Both EU and MS may 
legislate and adopt legally 
binding acts; but 

 MS can only exercise their 
competence if the EU is not 
exercising its own 
competences

(Article 4 TFEU)

 Competences to carry 
out supporting, 
coordinating and 
supplementing measures

 MS keep exclusive 
competence but the EU 
can adopt legal acts to 
support, coordinate or 
supplement MS actions

Article 2(5), Article 5(2) and 
Article 6 TFEU

Exclusive competences Shared competences Support measures

Sovereignty goes to…EU MS
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Law making competences in EU
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 Customs Union 

 Competition

 Monetary policy

 Marine resources

 Common Commercial 
Policy

 Internal market 

 Social policy

 Economic, social & territorial 
cohesion

 Agriculture and fisheries
(except where exclusive)

 Environment

 Consumer protection

 Transport

 Trans-European networks

 Energy

 Freedom, security and justice 

 Public health

 Research and technological 
development

 Development cooperation

 Humanitarian aid

 Human Health

 Industry

 Culture

 Tourism

 Education, vocational 
training, youth and sport

 Civil protection

 Administrative 
cooperation

Exclusive competences Shared competences Support measures

Sovereignty goes to…EU MS
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European Legislation instruments overview

 Legal Acts of the EU are exclusively set in Article 288 TFEU

 Regulation 
 Binding in their entirety upon and directly applicable within all Member 

States (MS)

 Automatically become part of the national legal systems without need for 
separate national legislative procedures to enter regulations into national law

 MS must adopt measures (legal, institutional, human and budgetary 
resources) allowing application and enforcement   

 Directive

 Set rules and objectives to be achieved by all MS, while leaving some choice 
to the MS as regards form and method of implementation

 MS must implement directives, i.e. transpose them, adopt implementing 
measures, and establish administrative and enforcement capacities    

 Decision 
 Directly binding for addressee
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Meaning of “codification”, “recast” 
and “consolidation” of an EU Act 

 Codification: 

 bringing together a legislative act and all its amendments in a single 
new act through legislative process 

 New act replaces the act being codified; it combines the original act 
and the successive amendments without any further substantive 
changes

 Codification shall contribute to more legal clarity

 Example:

 Directive 2011/92/EU on Environmental Impact Assessment (EIA) is 
a codified version of the original EIA Directive 85/337/EEC which 
had been substantially amended several times (see Annex XI)
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Meaning of “codification”, “recast” 
and “consolidation” of an EU Act 

 Recast: 
 Recasting is like codification bringing together a legislative act and all its 

amendments in a single new act through legislative process, BUT… 

 unlike codification, recasting involves additionally new substantive changes
during preparation of the recast text

 vertical recast = one original act and its amendments are incorporated in a 
single new act

 horizontal recast = two or more original acts (and amendments) covering 
related subjects are incorporated in one single new act 

 Examples: 
 Public Limited Liability Companies safeguards Directive 2012/30/EU is a 

vertical recast of Directive 77/91/EEC

 Industrial Emission Directive 2010/75/EU (IED) is a horizontal recast of the 
Integrated Pollution Prevention and Control (IPPC) Directive and six other 
Directives and their old and new amendments into one new legal act – all 
these seven Directives have been repealed by the  new IED  
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Meaning of “codification”, “recast” 
and “consolidation” of an EU Act 

 Consolidation: 

 combining the provisions of a Directive and all subsequent amendments in 
one single text in order to make it a more transparent and reader-friendly

 consolidation itself does not amend a Directive – it is just a simplification of 
the existing legislation

 it creates only a purely declaratory, unofficial simplification of the legislation 
but not a new legal act

 consolidated document commonly serves as a basis for codification/recast 

 Example: 
 EIA Directive (2011/92/EU) was again substantially amended through 

Directive 2014/52/EU. EU Commission published an informal consolidated 
version of the new EIA Directive for the time being which includes all 
amendments in the original text.

 Note that the AA includes extracts of Directive 2011/92/EU for 
approximation, but Directive 2014/52/EU should be taken into account 
(dynamic approximation)  
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Session 4
Approximation to EU law –

what does it mean and what does it require legally 
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Introduction into the Association Agreement 

 Provisional application of the Association Agreement since 
1 September 2014

 Difference between AA and former PCA:

 formal legal commitment in Article 448 AA

 Annexes to the Agreement stipulate precise commitments (what 

shall be implemented) and guide the Moldovan law-maker 

 time schedule for approximation which is considered to be 

legally binding (though largely over-ambitious)

 consequences in case of non-fulfillment of obligations 
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Different levels of approximation 

 Preamble: “progresssively approximate its legislation in the relevant 
sectors with that of the EU and to implement it effectively”

 Preamble: “regulatory approximation towards key elements of the EU 
acquis” (energy related)

 Article 1 (2 g): “…DCFTA will provide for far-reaching regulatory 
approximation”

 Basic legal approximation clause used in Title IV: 

“The Republic of Moldova shall carry out approximation of its legislation 
to the EU acts and international instruments referred to in Annex XYZ 
to this Agreement according to the provisions of that Annex.”

 Examples:  Consumer protection (Article 40), Taxation (Article 57), Financial 
services (Article 61), Agriculture and rural development (Article 70), Energy 
cooperation (Article 76), Transport (Article 85), Public Health (Article 116) 

 Annexes shall be interpreted and approximated with a “common sense” 
approach

21



Ralf Jülich

General approximation requirements I

 See Title VII of AA

 Legal approximation process to EU as well as to international 
legislation shall be done gradually (Article 448) 
 long-lasting step-by-step process in accordance with time 
schedules in Annexes

 Examples:

 Directives and Decisions related to Product Safety (in the area 
“Consumer Protection”) shall be approximated to between 2 and 
4 years (Annex IV)

 The setting up of a functioning environmental permitting system 
(= approximation to benchmarks from just one Directive 
2010/75/EU) shall be done in a period between 3-10 years 
(Annex XI) 
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General approximation requirements II

 Dynamic approximation

 the gradual approximation of the Republic of Moldova to the 
legislation of the EU the Annexes to the AA shall be periodically 
revised and updated taking into account the evolution of EU law 
(Article 449)

 dynamic approximation” clause shall in particular apply to the 
commitments under the DCFTA but also to Titles III, IV and VI, (in 
essence, almost all areas are subject to the dynamic approximation 
process)

 Process is called “dynamic” as the adjustment to new EU legislation 
is an ongoing and permanent process, in which the Annexes to the 
AA are amended by the newly established Association Council in 
regular intervals
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Examples for dynamic approximation 

Example 1

 LLC safeguards Directive of 25 October 2012 is not an explicit part of the AA, 
but its predecessor (Council Directive 77/91/EEC) is listed in Annex II (related 
to the Chapter 3 in Title IV, Company Law). It  shall be approximated two 
years after the entry into force of the Agreement. 

 As the 2012 LLC Directive repealed the Directive 77/91 it replaces the latter 
Directive for the approximation process.

Example 2

 Moldova shall approximate its legislation to the Directive on the control of 
major accident hazards involving dangerous substances (Directive 96/82/EC 
as amended). This so-called Seveso II Directive was repealed with effect from 
1 June 2015 through the so-called Seveso III Directive (Directive 2012/18/EU). 

 A “dynamic approximation” would have to take into account this new 
Directive at least as far as it concerns elements to be approximated to. 
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General approximation requirements III

 Monitoring and assessment of the approximation process and its results 
(Articles 450 – 452)

 Monitoring  = “continuous appraisal of progress in implementing and 
enforcing measures covered by this Agreement”

 Assessment of approximation regulated in Article 451:

 Moldova shall report to the EU on progress in approximation

 Assessments may be done in various constellations 

 Assessments may include on-the-spot missions in which NGO or 
independent experts may participate

 If the EU and the Republic of Moldova agree that the legislation on 
DCFTA matters has been aligned, implemented and enforced, the 
Association Council shall agree on further market opening in accordance 
with the respective provisions under Title V. 

 final goal of the approximation process 
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General remarks

 Agreement contains different legal terms to refer to the process of 
legislative approximation in its chapters:

 shall “approximate”, “align to” or “achieve conformity with” the EU acquis or 
make its domestic legislation “compatible” with the EU acquis or 
“incorporate” it in its domestic legal order

 Terms in practice mean the same, namely “legal harmonisation”

 “to adopt or maintain, as appropriate, legislation for the control of state aid”

 different AA and DCFTA chapters were negotiated by different 
negotiating teams of DG Trade or other DGs from the EU 
Commission, using each their own legal terminology for 
approximation obligations

 more consistent use of these terms, including precise definitions, 
would have been beneficial for the legal clarity of the AA!
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Transposition techniques 
(used by EU Member States) 

 wide variety ranging from a mere copying to its complete integration 
and re-wording and structuring into national law

 benchmark for successful approximation of an act is that a national 
law is not only formally in coherence with EU law but is also 
applicable and enforceable in practice

 presumes a sound understanding of the purpose and scope of a legal 
act to be approximated to

 Copying bears the risk of having contradicting legislation in place 
(Romanian legislation may not fit and work in the Republic of Moldova 
and it may not even be in compliance with EU law)

 Copying may be the most appropriate solution for (technical) Annexes 
of Directives / Regulations

 Even Annexes should be integrated into national law and not just 
aligned by means of a reference to EU law
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Session 5
Practical advices on law making I –

Preparatory tasks
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 The following prioritisation criteria may influence the law 
making process:

 Timelines established by the Association Agreement (AA) between 
Moldova and the EU

 Action Plan of the Ministry (if in place)  

 Capacity of Ministry staff available for legal drafting activities

 Complexity of a topic / EU Directive(s)

 Legal gap analysis (if in place or feasible)

 Estimated input of international experts needed for legal drafting 
activities 

 Information on potential funding available from international donors

 Result: Overall roadmap for legal approximation in an area  
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Roadmap for approximation 
and request of donor support 

30

No. Activity Reason Deadline

# draft Law on .... Approximation to ..... 01.09.2017

# amend Law on ..... Approximation to ... #

Start Duration Indicator 1 Indicator 2 Final Result

late 2015
(or early 2016)

about 1 
year

First draft law, public 
hearing (Sep 2016)

Final  draft  submitted 
for adoption (Dec 2016)

Law published 
(spring 2017)

2015
about 18 
months

1st draft for stakeholder  
discussion (autumn 2016)

2nd draft for external 
discussion (early 2017) 

Law published 
(spring 2017)

Person / Unit in 
charge

International Experts 
support needed

Local experts support 
needed

Donor support

about 50 – 70 WD about 50 WD
To be requested, 
probably EU (FWC)

about 50 WD 100 – 120 WD Open for donor support
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 Insufficient consideration that is given to adequately developing 
the policy behind a given piece of legislation (action plans and 
legislative agendas seem to substitute proper policy making)

 Danger of insufficient prior conceptual thinking: 
No weighing the various pros and cons of different options, and 
then choosing the most optimal and cost-effective approach

 Lack of good legislative planning and coordination mechanism

 Ad-hoc consultation with stakeholders instead of well organised 
consultation

 No consultation with stakeholders and the public at the pre-
legislative stage
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 Understand legal challenge from the EU Directive 

 Establishment of effective (!) multi-disciplinary working groups (WG) is 
a key to the preparation of good legislation –
optional: participation of NGO, other ministries, private sector 
representatives, maybe request further international assistance 

 Develop law making work plan for area concerned:

 The work plan describes the overall problem to be tackled and the 
objectives to be achieved (law making schedule)

 Legal gap and needs analysis in order to define the legal drafting needs 
(and possibilities) 

 Policy options to be considered (per topic addressed)  - the final 
concept for approximation must be realistic and coherent 

 Only act within your legal competence = registration of all domestic 
bodies and their legal competences and capacities (in order to be 
involved timely and properly in law making process)

Preparatory stage law making I
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Legal drafting working groups 

 Also see Article 16 Lege privind actele legislative, nr. 780-XV din 27.12.2001

 Regular meeting of working group, if possible on a weekly basis 
 Institutionalisation of working groups 

 Duration of each session: 3-4 hours

 Chairman cares for agenda and summarizing notes/minutes (to be 
passed in due time to participants)

 Each WG sets its own interim targets (milestones) and timelines

 Each WG member shall contribute to the progress of the group, never 
come with empty hands – take responsibility!

 Small „homework“ to be distributed (report on situation in specific 
sub-area, or overview on legislation in one sub-area, questions, 
conceptual ideas, pros and cons.....)

 Regular discussion and revision of concepts / legal drafts in WG

 Have voting rules in place 
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Session 6
Practical advices on law making II –

Collection of useful information and materials
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Useful links on the web

 European Union 

 General portal:  www.europa.eu

 EU legislation: http://eur-lex.europa.eu/advanced-search-form.html

 EU legislation basic summaries: 
http://europa.eu/legislation_summaries/index_en.htm

 Court of Justice of the European Union: http://curia.europa.eu/

 EU MEDIA CENTER: http://europa.eu/media-centre/index_en.htm

 EU Relations with Moldova: http://eeas.europa.eu/moldova/

 EU Neighborhood policy: 
http://ec.europa.eu/enlargement/neighbourhood/countries/moldova
/index_en.htm

 Funding opportunities through TAIEX: 
http://ec.europa.eu/enlargement/tenders/taiex/index_en.htm
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Useful links on the web

 Legislation from EU Member States in English language

 Legislation from Finland: 
http://www.finlex.fi/en/laki/kaannokset/

 Database contains more than 500 full-text translations of Finnish acts and 
decrees into English

 Legislation from Estonia: 
https://www.riigiteataja.ee/en/

 Database contains consolidated texts of Estonian legislation in English 
(more than 1800 laws and regulations)

 Legislation from Latvia: 
http://www.vvc.gov.lv/advantagecms/LV/tulkojumi/dokumenti.html?folder=%
2Fdocs%2FLRTA%2FLikumi%2F

 Database contains some 350 national laws in English
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Session 7
Practical advices on law making III –

Essential aspects of law making procedure
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Law making process

 Draft table of content of legislation first, the convert policy into 
legal clauses ( see sessions 8 - 11 on legal drafting) 

 drafting should comprise complete sector legislation from the very 
beginning (i.e. primary and secondary legislation) 

 each aspect to be regulated should be based on a realistic concept 
agreed upon before translated into legal language

 Clarify implementing responsibilities and competences  

 Which change of behaviour is intended by the addressee of a rule 
(based on proportionality, see session 8)  

 Assess financial and institutional needs for implementation 
( see slides on Regulatory Impact Assessment, session 7)
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Law making process

 Distribution of drafts to other authorities and actors for 
comments  (hearing? / consultations)

 Finalisation of drafts, submission, publication

 Draft explanatory notes to each legal clause to support 
uniform application of rules (guiding notes for 
implementation) 

 Awareness raising on new legislation (seminar), training for 
officials who shall implement the legislation 
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practical advice on approximation

 Mandatory / optional provisions for approximation

 EU directives generally consist of mandatory and optional provisions:

 “shall require” versus “may do”

 wherever the Republic of Moldova is required to approximate its 
legislation to EU law it is supposed to act like an EU Member State, 
meaning that it has to align its national legislation to EU law where 
this is called mandatory

 Example:
 The provisions in section 2 of the LLC safeguards Directive contain a 

typical mixture of mandatory (“shall”) and optional (“may”) clauses. 

 Often, even the mandatory implementation requirements are 
subject to “appropriateness”, “proportionality” and “adequacy” (see, 
for instance, Articles 18 (1) and (4), 19 (1) and (2) and 21 (1) of the 
LLC safeguards Directive)

40



Ralf Jülich

practical advice on approximation 

 Proper use of Table of Concordances (ToC)

 Use of ToC in EU Member States differs considerable – most do not use a ToC

 EU Commission often likes to assess the transposition of Directives into 
national legislation through ToCs

 according to point 22 of GD 1345 of 2006 the use of ToCs in the Republic of 
Moldova is mandatory in order “to demonstrate the compatibility of a 
national act with Community legislation”

 advantage of using a ToC: useful tool to do an initial check if an EU provision 
has been addressed in a national Act or to identify problems for alignment

 ToC becomes more difficult to be filled if several closely interrelated EU acts 
have to be approximated virtually parallel (see the above examples of LLC 
safeguards Directive and Directive 2009/101/EC) and if many interrelated 
national acts are affected

 key assumption for filling a ToC is the full understanding of the EU act to be 
approximated (see negative example in guidelines)
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4. The provisions and

requirements of the

Community rules (article,

paragraph)

5. The provisions of the

national act (chapter,

article, subparagraph,

point, etc.)

The draft law amending

and supplementing the

Civil Code of the Republic

of Moldova no. 1107-XV of

June 6, 2002

6.Differences 7. Reasons explaining

the project”s partial

compatibility or

incompatibility

8.Institution

in charge

9. Deadline for

ensuring the

Compatibility of

the

comprehensive

national act

Article 1

The purpose of this Directive is

to approximate the laws,

regulations and administrative

provisions of the Member

States relating to packages sold

or offered for sale in the

territory of the Community

Non-applicable

EU provisions

The requirement is not

currently appropriate, on

the ground that Moldova

is not an EU member

The Civil Code of the Republic of 

Moldova, Chapter XIX 

TRAVEL SERVICES 

CONTRACT (hereinafter The 

Civil Code),

Article 1131 

The travel services contract (1) By

means of the travel services

contract, one party (the travel

organiser, travel agent) undertakes

to grant the other party (tourist) the

services laid down, and the latter

undertakes to pay the cost.

Article 1131

(1) words in parentheses „the travel

organiser, travel agent” shall be

replaced by the words „organiser -

tour operator or travel agent”

Partially

Compatible

The respective norme was

amended according to the

Council Directive 90/314/EEC

of 13 June 1990 on package

travel, package holidays and

package tours.

The Ministry of

Economy

The Civil Code

Article 1132

Preliminary information (1) Any

advertisement, offer or other

information presented by the

organiser about the tourist services

must be prepared so as to exclude

erroneous interpretation.

Compatible
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Make ToC readable

 Design appropriate number and size of columns 
(see examples on next slide) 

 Ensure that heading row is repeated on each page: 

 Click on table with right mouse key

 Menu: click “table properties”

 Go into “row”

 Click on left mouse key: “repeat same header on each page” 
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ToC template from AA (on SPS)

44

EU Act National 
legislation 

Remarks (from 
Moldova)

Reviewer’s 
comments

ToC template provided by EU Commission for EU MS

Article EU obligation Article 
(national)

Text (national) Compliance 
(yes/no)

Notes / 
problems
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Regulatory Impact Assessment (RIA)

 Required by Lege privind actele legislative, nr. 780-XV din 
27.12.2001

 Besides there is the methodology of RIA and monitoring of 
the efficiency of the regulation (approved by GD no. 1230 of 
24.10.2006)

 However, current quality of RIA is rather poor
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Regulatory Impact Assessment (RIA)

 Assess if the provision is accurately formulated in terms of intended 
effect and unintended (undesired) side effects ( legal evaluation)

 When evaluating cost that a provision imposes, consider both its “direct” 
and its “indirect” costs ( economic evaluation).  

 Direct:  
 buying new equipment needed to comply with regulations 

 employing additional staff or external consultants to work on regulatory 
compliance

 changes in production processes made necessary by regulations

 other increases in the costs of producing goods 
 collecting and storing information that a provision require them to report or 

keep 

 Indirect:
 Making it more difficult for new competitors to enter the market 

( anti-competitive effects)

 Conduct Cost Benefit Analysis  (Business, Consumer, Government)
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Regulatory Impact Assessment (RIA)

 Good guidance on RIA: 

 OECD: Introductory Handbook for Undertaking Regulatory Impact 
Analysis 

http://www.oecd.org/gov/regulatory-policy/44789472.pdf (english)

http://www.oecd.org/gov/regulatory-policy/50240574.pdf (russian)

 EU: Better Regulations Guidelines and Better Regulation Toolbox

http://ec.europa.eu/smart-regulation/guidelines/toc_guide_en.htm

http://ec.europa.eu/smart-regulation/guidelines/toc_tool_en.htm

 Poland: Guidelines for the Regulation Impact Assessment

http://www.legislationline.org/lawmaking/country/10/topic/62
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Other relevant issues

 Proof reading and translation

 Get draft reviewed by other competent experts (with law drafting experience 
and / or expertise in the specific field addressed)

 When translating draft from Romanian into Russian language be aware that 
often translations change or even damage the original meaning of a law 

 Drafting amendments

 A law can be amended by the insertion in, addition to, replacement or repeal 
of, its provisions by another law

 Each article of the amended law should be amended separately

 Always accurately and fully cite the legislative provision that is amended 
together with the nature of the amendment 

 Set out the text of the amendment in quotation marks 

 “Paragraph 5 of Article 7 is replaced with the following text:…”;
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Session 8
Rule of law standards
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Overview on legal drafting chapter 

1. Rule of law making standards  key drafting principles

2. Structure of laws

 Divisions of Laws (Articles, Parts, Chapters, Sections) and Articles (Sub-/ 
Paragraphs)

 Title, preamble, ToC

 General provisions (purpose, objective, scope of application, principles)

 Substance of a Law (declaratory / normative provisions,  competence norms, 
provisions on procedures, sanctions)

 Final provisions (transitional and repeal provisions, implementation 
requirements, annexes) 

3. Language and legal drafting techniques

 Use of terms, conjunctions, punctuation, etc.

 Legal style (references, lex specialis / generalis)
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Rule of Law

 What does “Rule of Law” mean? 

 Be aware that virtually all legislation to be drafted in approximation 
process is public law (different from “civil” and “criminal” law)

 The rule of law is the principle that governmental authority is 
legitimately exercised only in accordance with written, publicly 
disclosed laws adopted and enforced in accordance with established 
procedure

 Those who make and enforce the law are themselves bound to 
adhere to it

 The principle is intended to be a safeguard against arbitrary 
governance….

 …but it can only work if legislation complies with a number of basic 
“legal quality criteria”.
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Rule of Law criteria

 Coherence and consistency of legislation 

 Predictability and accuracy

 Applicability, enforceability (practicability)

 Proportionality

 Clear and understandable structure of legal act and use of 
good legal language
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Legal coherence and consistency  

means that...

 … all rules of the entire legal framework are in line with each other 
without redundancies or even contradictions; 

 … new rules shall be shaped in a way that they fit with already 
existing rules unless the later will be repealed; 

 … links (references) to provisions with a legal act shall be used in 
order to avoid useless repetitions;   

 … links (references) to other legal acts should be used where 
required to make clear that an act does not stand alone.  
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Predictability and accuracy  

means that… 

 … all rules that impose duties and obligations on private or legal 
persons or confess rights must be published, 

 … as concrete as possible legal language is being used, so that …

 … stakeholders know what will or may happen in case of non-
compliance with legal requirements  

 … public organs can act in strict compliance with their legal rights and 
obligations

 For instance, a private person must exactly know when, from whom, 
under which condition and how he may obtain a permit for an activity 
and what he has do for it.

 The opposite to “accuracy” is the vagueness of norms or “the 
principle of ambiguity”) – which, unfortunately, is quite often 
found in existing Moldovan legislation. 
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Applicability and practicability

 Applicability and practicability of legislation means that… 

 … all rules are drafted in a way that they can be implemented / 
applied in daily practice by all parties involved in the 
implementation and within the time frames foreseen;

 … a legal provision can be enforced by authorities without 
unrealistic efforts if this is necessary; 

 The most ambitious and advanced law is not worth anything if 
it cannot be implemented due to high demands, complexity, 
unrealistic targets, low institutional capacity etc. 
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Proportionality 

of provisions means that…

 … obligations, restrictions, sanctions (fines, penalties) are always 

suitable, adequate and proportionate to the objective to be achieved 

and can be complied with realistically by the target group

 Proportionality test:

 Is the measure (here: legal clause) suitable (= appropriate) to achieve 
the desired goal?

 Is the burden imposed by the measure necessary to achieve the 
objective sought?  (or: are there less stringent measures to achieve 
the goal sought?)

 Are the disadvantages of the measure proportionate to the 
advantages achieved?  (balance all advantages and disadvantages, 
especially in the light of the constitution)
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Structure (divisions) of legal acts

 See Law on Legal Acts (Law Nr. 780-XV of 27.12.2001 as amended)

 Divisions of Laws (Articles, Parts, Chapters, Sections)

 Articles (mandatory, Arabic numerals, title?) 

 Chapters (if Law has more than 20 articles, Roman numerals)

 Books (for codes or laws of complexity and with large number of 
chapters, numbering as “books”)

 Optional: “parts”, “sections” 

 Divisions of Articles (Sub-/ Paragraphs)

 Paragraphs (no more than 5 as a rule, numbering as (1), (2), (3))

 Sub-paragraphs (Divisions)  (numbering as a), b), c)   

 make clear link to introduction of Article or paragraph (see following 
example)
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Example –
connecting paragraphs within an Article 

(2) The State of the Environment Report shall in particular

a) summarize data on the impact of certain activities on the 
environment, 

b) evaluate the effectiveness of environmental protection measures 
implemented,

c) give an overview on the use of financial resources for environmental 
protection  measures as regards

(aa) spending from the national budget, and 

(bb) subsidies granted from the environmental fund. 
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Legal structure of Laws

 Title: contains legal domination of the act, its sequential 
number, the date of adoption and short and concise descriptive 
name 

 Table of content:

advisable to incorporate, listing all chapters and sub-chapters 
and preferably also the headings of all provisions

 See example of draft Electronic Communications Law with 
109 Articles!

 Preamble: Optional. In EU Member States no common practice 
as it has no legal effect 
( but see recitals in EU legislation which are important for 
understanding of legal act)

60



Ralf Jülich

Legal structure of Laws

 General provisions: 

 Purpose clause – legal purpose, has no normative content 

 Objective(s) clause – goal from substantive point of view 

 Scope of application – delimits the field of action of the law 

 Definitions – very important to secure uniform application of law!

 Use of principles – do not overestimate their use – no binding /  

direct normative effect 

 Competence norms – do you really need them? If so, be aware of 

lex specialis technique ( session 11)
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Example – clause on “Objective”

Extract from Law on Transparency in Decision making (Law 239 of 2008)

“This law shall aim at:

a) ensuring multilateral informing about the decision-making process in 
public authorities; 

b) ensuring the direct participation of citizens, associations established in 
accordance with the law, and other stakeholders in the decision-making; 

d) enhance the level of accountability of public authorities to the citizens 
and the society; 

e) stimulate the active participation of citizens, of the associations 
established in compliance with the law, and other stakeholders in the 
decision-making process; 

f) ensure the transparency of the activities of the public authorities.” 

What would you improve? 
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Example – scope of application 

Extract from Law on Transparency in Decision making (Law 239 of 2008)

“(2) The following public authorities that draft decisions shall fall under the 
incidence of this law:

a) the Parliament; 

b) the Moldovan President; 

c) the Government; 

d) autonomous public authorities; .... 

(5) The provisions of this law shall not apply to the decision-making and 
meeting holding within the public authorities where there is examined 
official information of accessibility limited under the law...”

What would you improve? 
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Example – scope of application 

Extracts from draft Law on promotion of energy from renewable sources 

Article 2. Scope

This Law governs:

a) principles and objectives of state policy in the field of energy from renewable sources;

b) the performance of state administration in this field;

c) calculation of the share of energy from renewable sources;

d) ways of achieving national targets;

e) terms and conditions for access to and operation of networks; 

f) ways of ensuring communication and public awareness.

Article 4. Legal framework

(1) Activities in the field of energy from renewable sources shall be regulated by this 

Law and other relevant legal and regulatory acts, as well as by the international 

treaties and conventions to which the Republic of Moldova is a party.

What would you improve? 
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Definition provisions

 Definitions….

 … specify the meaning of important terms used in the text of the law which 
are not self-explanatory

 … are useful not only where the word or phrase may have several uncertain 
meanings, but also where they may have a number of different meanings

 …shall define only those terms that later appear in the law

 … should not go beyond of what is reasonably necessary to be defined

 … should be as precise and concise as possible

 … definition should refer to other definitions used in the same legislation

 … could refer to a term used in another law by means of reference “as 
defined in law X (rather than repeating it)

 … should not contain the same term for which the definition is constructed

 … can be drafted by using the phrase “X” shall mean or just by “X” – ... 

 … may be listed in the alphabetic order of the Moldovan language
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Example – definitions (reasonable example)

Extract from Article 3 of the Law on Transparency in Decision making:

Recommendation – any suggestion, proposal, or opinion having 
an advisory character, expressed verbally or in writing by citizens, 
by the associations established in accordance with the law, and by 
other stakeholders in regard to the draft decisions prepared;

What would you improve?
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Example – definitions (what would you improve?)

Public consultation – mutual communication between citizens, associations established in 
accordance with the law and other interested parties, on the one hand, and the public 
authorities that fall under the incidence of this law, on the other hand, as a result of which 
both parties are informed and can influence the decision-making process;” 

Public debate – manner of consulting the public opinion during which one argues the need 
to pass the draft decision subjected to consultation and presents the divergent opinions 
while the citizens and the associations established in accordance with the law and other 
stakeholders can present recommendations on the draft decision;”

Public hearing – meeting within which the public authorities that fall under the incidence of 
this law consult the opinion of the citizens, of the associations established in accordance 
with the law, and of other stakeholders regarding a draft decision subjected to discussions;”

Transparency – in view of informing openly and explicitly, provision by the public authorities 
that fall under the incidence of this law of all the information about their activities and 
consultation of citizens, of the associations established in accordance with the law, and 
other stakeholders in decision making and passing.

Citizen – an individual who has the Moldovan citizenship, a foreign citizen or a stateless 
person, with the exceptions established by law;

Decision – legal act passed by the public authorities that fall under the incidence of this law;
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Example – use of principles

 Principles…

 … serve the policy, law and decision maker as background for determining 

policies, laws and decisions

 … are often used in the EU for the interpretation of norms (esp. by European 

Court of Justice)

-------

Extract from Article 5 of the Law on Transparency in Decision making

“The transparency in decision-making shall be based on the following principles:

a) informing the citizens, the associations established in accordance with the law and 
other stakeholders, as established, about the initiation of decision drafting and about 
public consultations in regard to the respective draft decisions; 

b) ensuring equal possibilities for the participation of citizens, the associations 
established in accordance with the law, and other stakeholders in the decision-
making process.”

What would you improve?
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Example – use of principles

Extract from Article 18 of the draft Law on promotion of energy 

from renewable sources: 

“(1)  Authorisation, certification and licensing procedures that are 
applied to plants and associated transmission and distribution network 
infrastructures for the production of electricity, heating or cooling from 
renewable energy sources, and to the process of transformation of 
biomass into biofuels or other energy products, shall be proportionate 
and necessary.

Legally correct? 
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Example – logic structure of a permit law

The logic structure for the introduction of a coherent permitting 
and control system could look as follows:

1. Comprehensive permit (with provisions regulating the requirement to obtain 

such permit for certain activities, the permit conditions, the scope and legal 

effect of the permit (and its effect to other permits)

2. Procedural aspects for obtaining such permit (application, review of application, 

participation of other authorities and the public, permit granting)

3. Withdrawal, reconsideration and updating of permit conditions (when, why, 

how) 

4. Simplified forms of the permit (which should make reference to chapters 1-3 if 

certain aspects regulated there are also applicable here)

5. Permit compliance control (monitoring, inspections, record keeping, orders in 

case of non-compliance, sanctions) 
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Violation and sanction clauses

 Provisions on administrative violations and sanctions mirror cases of 
non-compliance with obligations of actors regulated in a law 

 Such provisions must be phrased as precisely as possible in accordance 
with the principle of legality – recall precisely the norm violated 
preferably by means of reference to the number of the article / 
paragraph and state who has the right to sanction! 

 They should be regulated at the end of the substantive part of a law –
but never outside the law

 Clarify: 

 Does the violation require a subjective element (negligence, intention) or is it 
absolute?

 Can a legal person commit a violation and be sanctioned?

 As regards the level of the fine, some discretion should be left to 
sanctioning institution “up to XX Lei” to decide case-by case in 
accordance with proportionality aspects
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Examples for violations / sanctions in Moldovan laws 

Example 1 (extracts from Articles 71 and 72 Law on Competition):

The Competition Council has the right to apply by decision fines where, intentionally or 
negligently, these businesses:

b) conflict with a prescription that has interim measures under Art. 41 (3);

e) carry out an economic concentration in breach of Art. 20 (5);

The level of the fine calculated for seriousness of the offense are:

a) up to 1% of total turnover within the meaning of art. 67, f

Example 2: (from Article 232 Customs Code of 2000 as amended):

Legal persons, persons conducting business activities without constituting a legal person for 
committing customs offenses referred to in:

b) Article 231 point 3) are subject to a fine of from 4% to 10% of the undeclared goods in due 
time;   

Example 3: (from Article 253 Taxation Code of 2001 as amended):

(2) Denial of access to electronic tax official accounting of the taxpayer is fined from 1,000 to 
1,500 lei.     

What do you think of these provisions?
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Final provisions

 Transitional provisions
 lay down the procedure for the transition from the previous legal 

regime to the new one, for instance …
 … if specific rules will be in force later then the rest of the law
 … if certain rules apply to existing / abolished / newly created 

institutions only

 Implementation requirements – contain provisions for …
 … adopting necessary implementation legislation 
 … necessary amendments of existing legislation (but see below, 

repeal provisions, legal package) 
 should be very precise (legality principle) 

 Repeal provisions
 specify laws, or provisions of laws, that are repealed and cease to 

have effect (normally on the entry into force of the law)
 give a precise reference to a law, or provision of a law, that is to be 

repealed 
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Final provisions

 Entry into force provision 

 by date or 

 by making reference to its publication; 

 optional plus periodic approach

 Expiry provisions

 when it is known that the law is only to be applicable for a 
certain period of time

 Annexes

 may be done in the form of drawings, charts, tables and 
technical provisions 

 form an integral part of the law 
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Example – final provisions

Examples (extracts from draft Law on postal services)

Art. 34  Exceptions

The following services shall not require authorization and shall not be 

applicable to the present Law: […]

Art. 35  Final and Transitional Provisions

(3) The Government, within 6 months, shall:

a) submit to Parliament proposals on bringing the legislation in line with 

this Law;

b) bring its legislation in conformity with this Law.

What do you think of these provisions?
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Special legal techniques

 Main rule should be clearly expressed first and the so-called 
qualifications (exceptions, limitations) should be expressed in 
subsequent paragraphs of the same article or in subsequent 
separate articles. 

 Use of lex specialis / lex generalis clauses can help to clarify the 
relation between general rules and exceptions and also avoid 
unnecessary lengthy provisions or repetitions.

 Such clauses are of particular help when it comes to the 
determination of competences of specific authorities. 

 Also relevant for the scenario that the newly drafted law shall exempt 
the application of general rules set in another law.
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Example – use of lex specialis clauses

Example 1:

The central public administration authority shall be in charge of tasks and 

activities in all areas of XX in accordance with the provisions of this Law, 

unless specific competences have been delegated explicitly by legislation or 

based on legislation to other competent authorities on national, regional or 

local level.

Example 2:

Environmental inspections shall be carried out by the competent authorities 
in accordance with the provisions of the Law on State Control (Law No. 131 
of 08.06.2012) unless determined differently in Articles X-XX of this Law.
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Examples – competence norms

Example (extract from draft Law on electronic communication)

Article 10. Functions of the Regulatory Authority

(1) In order to attain its objectives established by law, the Regulatory Authority shall fulfill 

its functions by:

a)  providing, within the scope of its competence, regulatory documents and technical 

standards

d)  regulating the activities in fields that fall into its powers, by approving and 

implementing decisions of regulatory and individual nature

e)  (4th bullet): drawing up and approving, within the scope of its powers, the 

regulations in the field of electronic communications and information technology

(4) The Regulatory Authority shall also fulfill other functions provided for by the law.  

Article 11. Duties of the Regulatory Authority

(2) The Regulatory Authority shall also perform other duties provided for by the law.

What do you think ? 
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Legal References

 References within an article
 “subject to paragraph (1)” meaning that paragraph (1) prevails over 

paragraph (2) 

 “notwithstanding paragraph (1)” paragraph (2 applies even though it 
provides for rules different from those provided in paragraph (1)  

 “in accordance with paragraph (1)” paragraphs (1) and (2) are of 
equal status and contain consistent approaches, but paragraph (1) is 
broader and the drafter wishes to clarify that paragraph (2) falls 
within. 

 References between articles within a law
 Avoid redundancies of articles 

 Demonstrate coherence and interrelation of provisions, BUT: Articles that 
make reference to other Articles or paragraphs in a law must be accurately 
checked and verified

81



Ralf Jülich

Example – internal references

Example 1 – reference within an Article   (extract from  Article 11 Transparency Law)

(2) The consultation shall take place:

a) at the initiative of the public authority responsible for drafting the decision;

b) at the initiative of another competent public authority; 

c) at the proposal of the citizen, association established in accordance with the 
law or of another stakeholder. 

(21) In the case stipulated in paragraph (2) letter c), the public authority responsible 
for drafting the decision shall not refuse the consultation.

Example 2 – reference within a Law   (extract from Article 27 Water Law)

(4) The environmental authorization for special water use is entered in the Register 

of environmental authorizations for special use of water in line with the 

provisions set forth in article 15. 

What do you think on the quality of these references? 
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Legal References

 References between Laws (so-called “external references”)

 Laws really ever stand alone: precise references to other legislation 
are required  

 Such references should give a full citation of its title, including its 
number, and date of adoption 

 Where a reference is made to specific provisions of another law, it 
should additionally always indicate, as appropriate, the exact article, 
paragraph and sub-paragraph to which reference is made

 In subsequent references to the other law, the basic rule is that it 
should be identified only by its number (“Law No. 239 of 2008”) 
again

 If a text has several times references to several laws consideration 
could be given to giving each law a so-called ‘label’ in the definition 
section: “Tax Law” means… or “Companies Law” means… .  
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Examples for external references in Moldovan laws 

Example 1 (from Article 161 Transparency Law):

The failure to observe the provisions of this law shall constitute a disciplinary 
infringement and shall be sanctioned according to the Labor Code or the special 
legislation.

Example 2: (from Article 7 (2) Transparency Law):

The transparency of the decision-making in case of the Parliament shall be 
ensured in accordance with its regulation.   

Example 3: (from Article 57 (5) Water Law):

The decision of the Specialized Central Body of Public Administration in the field of 
Environment may be appealed to court, according to contentious-administrative 
procedure. 

Example 4: (from Article 58 Water Law):

Violation or non-implementation of legislation on water entails civil, 
contravention or criminal liability, pursuant to the legislation.  

What do you think on the quality of these references? 
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Legal language

 Use plain language. Accuracy must be the primary objective of 
legal drafting. 

 Words shall be used consistently in the draft law; also ensure that it is 
consistent with the use elsewhere in legislation

 define a legal or technical term, for instance, where the term has a 
variety of meanings or is new 

 Be consistent in the use of verbs to indicate mandatory requirements 
/ obligations “shall”, matters which confer some discretion “should” 
and provisions which confer a right / high level of discretion “may”

 Strange words such as “economic agent” should be repealed: 
“business man” or an “operator of an installation”. 

 Laws should not refer to “objects” and “subjects” but to “legal” or 
“natural persons” and to “facilities”, “installations” “businesses” etc. 

 Make proper use of conjunctions “and”  - “or”
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Examples for (lack of) accuracy

Example 1 (extract from Article 83 of draft Electronic Communication Law)

(1) Confidentiality of communications and related traffic data transmitted over 
a public electronic communications network or certain public electronic 
communications services is guaranteed and ensured by the Constitution of 
Moldova, treaties on fundamental human rights to which Moldova is a 
party, by this law as well as other legislative acts.

Example 2 (extract from Article 9 of draft Law  on promotion of energy from renewable sources )

Responsibilities regarding buildings and building regulations

(1) The central, regional and local public administration authorities shall 
introduce in the building regulations and codes appropriate measures in 
order to increase the share of all kinds of energy from renewable sources in 
the building sector.

What do you think? 
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Examples for (lack of) accuracy

Example (extract from Article 15 of draft Law  on promotion of energy from renewable sources)

Calculation of the share of energy from renewable sources 

(1) The gross final consumption of energy from renewable sources shall be calculated as 
the sum of:

a) gross final consumption of electricity from renewable energy sources;

b) gross final consumption of energy from renewable sources for heating and cooling; 
and

c) final consumption of energy from renewable sources in transport.

What do you think? 

Recommendation for reformulation:

(1) The share of energy from renewable sources is calculated by determining [and 
aggregating] the gross final consumption 

a) of electricity from renewable energy sources;

b) of energy from renewable sources for heating and cooling, and

c) of energy from renewable sources for transport purposes 

in relation to the overall gross final consumption of energy in these sectors in Moldova.
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Examples for legal external legal references

Example 1 (extract from Article 92 of draft Electronic Communication Law)

(1) The scope of rights and obligations under Articles 83, 84, 86 and 87 is 
restricted under the conditions established by law, if the restriction constitutes 
a necessary, appropriate and proportionate measure within a democratic 
society to safeguard national security (state security), defence, public security 
or the prevention, investigation, detection and prosecution of criminal offenses 
or of unauthorized use of electronic communication systems in accordance 
with the legislation on the processing of personal data.

Example 2 (extract from Article 19 of draft Law  on promotion of energy from renewable sources)

(1) Production of electricity from renewable sources, production of thermal 
energy from renewable sources, production of biogas and production of 
biofuel is subject to licensing in accordance with law. 

(2) Cogeneration from renewable sources shall be carried out on the basis of 
licenses for electricity and heat production, issued by ANRE in accordance with 
the provisions of the Law on electricity and the Law on thermal energy. 
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Examples – accurate provisions?

Example 1 (extract from Article 12 of Law No. 439 of 1995 on Animal Kingdom)

(1) Designing and executing works of grubbing, irrigation, drainage, mining, constructing 
various objects, preparing tourist routes, creating recreational zones, locating railways, 
asphalt roads, pipelines, canals, dams, etc. can be executed simultaneously with the real 
application of measures for maintaining the habitat, reproduction conditions, and animal 
migration means.

Example 2 (extract from Article 90 of Law No. 1538 of 1998 on the Stock of State Protected Natural Areas)

The funding of scientific reservations, national parks, biosphere reservations, dendrologic
gardens and zoological gardens shall take place from the state budget, from special means, 
from environmental funds, from donations of individuals and legal entities, including foreign 
ones, and from other means. 

Example 3 (extract from Article 10 of Law No. 116 of 2012 on Industrial Security of Hazardous Industrial Objects)

The business operator that carries out activities in the industrial security area shall be 
required to:

a) observe the provisions of the normative acts and of normative-technical documents in the 
industrial security area; 

b) provide for additional staff at the hazardous industrial object;
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 DCFTA (Title V), is by far the longest of all titles of the AA
(Articles 143 – 412)

 Chapter 15 of the DCFTA contains a number of “general 
provisions on approximation” for that part of the Agreement

 they are only applicable to the approximation under Title V…

 …but to all chapters under the DCFTA (= limited horizontal 
character)

 general provisions on approximation, i.e. Articles 448 – 455 remain 
applicable in principle also for the DCFTA, but a number of the 
provisions in Chapter 15 of Title V have “lex specialis” character
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 Repeal of inconsistent domestic law (Article 408)

 withdraw provisions of its domestic law or abolish domestic 
practices that are inconsistent with EU law in the trade-related areas 
of Title V

 should also be applied in all other areas of approximation to avoid 
risk  of inconsistent or even contradictory legislation 

 identification and revision of potentially inconsistent existing 
legislation is a major challenge in the law making process

 “legal package” approach is required (screening of all potentially 
concerned legal acts of domestic legislation)
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 Article 410:  

 Moldova shall ensure the effective implementation of the approximated 

domestic law including developments in EU law (affirmation of Article 453)

 EU shall inform Moldova about any final European Commission proposals 
to adopt or amend EU law if this is relevant for the approximation 

obligations 

 Vice versa, Moldova shall inform (in time) the EU of legislative proposals 
and measures which may affect the fulfillment of obligations under Title V 

( early warning system)

 Re-assessment of Moldovan legislation that was modified by lawmaker 
after assessment 

 mechanism established in cases where re-assessment shows that compliant 
domestic legislation amended or changed is no longer in line with EU law; 
in such cases particular benefits may be suspended 
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Specific legal approximation requirements and 
mechanisms in selected DCFTA chapters

 13 of 15 chapters of the DCFTA are related to specific trade areas

 Five – key – areas have been selected for a more detailed 
overview on their different approximation clauses and 
mechanisms:    

 Technical barriers to trade (Chapter 3, Articles 170 – 175)

 Sanitary and phytosanitary measures (SPS) (Chapter 4, Articles 176 – 191)

 Establishment, trade in services & electronic commerce (Chapter 6, 
Articles 202 – 263).

 Public procurement (Chapter 8, Articles 268 – 276)

 Competition (Chapter 10, Articles 333 – 344) 
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Technical barriers to trade (TBT) I 

 Chapter 3 applies to the preparation, adoption and application of 
standards, technical regulations and conformity assessment procedures 
as defined in the TBT Agreement under the WTO

 Key approximation provision is Article 173 (and Annex XVI):

 Moldova shall gradually achieve conformity with technical regulations, 
standards, metrology, accreditation, conformity assessment, corresponding 
systems and market surveillance system of the EU and progressively 
incorporate the relevant acquis into national legislation 

 Annex XVI lists more than 100 pieces of legislation and differentiates 
between “full approximation” and “approximation”  but has some 
inconsistencies / constraints:

 implementation deadlines for some legal acts differs sometimes 
considerably from the approximation deadlines set in Annex XVI 

 approximation timelines set in Annex XVI seem over-ambitious and 
unrealistic to be achieved in time
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Public Procurement I

 Chapter 8 DCFTA, Article 273 (1): “Existing and future legislation on 
public procurement shall be gradually made compatible with the 
acquis on public procurement (PP)”

 EU PP legislation consists of two main and two complementary 
Directives

 Approximation shall be carried out in consecutive phases 1-5 

 Annex XXIX sets a very specific and detailed schedule for legal 
approximation but also for institutional reform  (indicative schedule in 
part B)

 Annex distinguishes between basic / other elements of the Directives: 

 Basic elements shall be approximated first per Directive (part C-F of the 
Annex)

 Other elements are divided into mandatory (part H) / non-mandatory
(parts G and J) elements (non-mandatory = optional approximation)

 Certain provisions shall not be approximated (Parts L-O)
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Public Procurement II

 Comprehensive approximation roadmap required as reference 
document in Phase 1 (shall replace indicative schedule)

 Take into account in approximation process:

 modifications of the EU acquis

 See new PP directives 2014/24/EU and 2014/25/EU

 implementing measures adopted by the European Commission

 corresponding case law of the CJEU !

 Result of the approximation process: granting of market 
access for services, supplies and works
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Competition

 Chapter 10 with section on “Antitrust and mergers” and on “State aid” 

 No approximation clause, but “implementation clauses” in Articles 335 
and 341, requiring: 

 “to maintain in effective comprehensive competition laws” 

 “ to adopt or maintain, as appropriate, legislation for the control of state aid”

 Competition Law No 183 of 11 July 2012 and its implementing 
regulations or amendments shall be maintained in Moldova – focus is on 
application of that law:

 operationally independent authority with adequate human and financial 
resources

 law shall be applied in a transparent and non-discriminatory manner

 State aid legislation shall be assessed in the light of criteria from 
competition rules in the EU and in particular Article 107 TFEU and its 
interpretation through EU institutions and judgements of the CJEU
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 Association Council

 established as key institution under the Agreement (Article 434)

 serves as high-level forum for exchange of information on all legislative 
matters in the EU and in the Republic of Moldova

 has the legal power to update or amend the Annexes to the AA  sets the 
legal basis for the dynamic approximation process

 Association Committee

 shall comprise of senior civil servants from the EU and from the Republic of 

Moldova (Article 437)

 shall assist the Association Council

 shall “in a specific configuration address all issues related to Title V” (see 

later on assessment of approximation process in DCFTA)
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Assessment of approximation progress in DCFTA areas

 Articles 407 – 409:  

 at least once a year in either the Association Committee in trade or in one 
of its sub-committees the approximation progress shall be discussed

 EU may request prior to such discussion information in writing not only on 
progress in approximation but also (!) “on the effective implementation and 
enforcement of approximated domestic law”

 where Moldova considers approximation on DCFTA chapters the EU will 
then assess this, including implementation effective enforcement – this 
shall include assessment of existence and operation of relevant 
infrastructure, bodies and procedures

 particular focus of the assessment in the fields of the DCFTA shall be on 
legislation or practices which are inconsistent with the EU acquis

 EU shall inform the Republic of Moldova within 12 months from the start of 
the assessment about the results of its assessment  
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Technical barriers to trade (TBT) III 

 Moldova shall refrain from amending its horizontal and sectoral
legislation” (except for “aligning it progressively with the corresponding 
EU acquis and maintaining such alignment) - Moldova shall notify the 
EU on any changes in its national legislation on TBT (Art. 173 (3))

 Moldova shall “progressively transpose the corpus of European 
standards (EN)” into national legislation and hence “progressively fulfill
the conditions for full membership in the European Standards 
Organisations” (Art. 173 (5))

 Conflicting national standards shall be withdrawn (Art. 173 (5))

 Ultimate target of the approximation – legally called “finalité” – is the 
conclusion of an “Agreement on Conformity Assessment and 
Acceptance of Industrial Products (ACAA) as a Protocol (Art. 174)

 For verification of approximation results see Art. 409
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Sanitary and and phytosanitary measures (SPS) II 

 as for SPS legislation the Republic of Moldova is required to 
document the approximation progress in so-called Tables of 
Correspondence (ToC)

 simplified form of the ToC prescribed as mandatory model in Annex:

 relevant EU legal provisions (column1 )

 corresponding text of the national provision (column 2)

 reference or other provisions associated with this article from the EU 
law, especially when the text of the provision is not approximated 

(column 3) 

 reviewer shall assess the approximation on SPS legislation in column 4 

 Moldova shall notify the EU as soon as approximation is achieved as a 
result of the monitoring done by the SPS Sub-Committee (Art. 181 (3))

 Such notification is considered a request “to initiate the process for 
recognition of equivalence of measures concerned” 

 recognition of equivalence = import of goods in question accepted by EU
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Sanitary and and phytosanitary measures (SPS) I 

 Chapter 4 is on SPS which have been addressed internationally in the 
SPS Agreement under the WTO to which Moldova is a Party

 Moldova shall “gradually approximate its SPS and animal welfare law 
to that of the EU as set out in Annex XXIV (Art. 181 (1))”

 List of EU legislation approximated to shall be determined and sorted 
by Moldova according to its priorities and based on its technical and 
financial resources within three months after the entry into force of 
the AA! 

 Approximation process and evaluation of the approximation 
progress are described in detail in Annex XXIV: 

 Moldova shall either adopt additional domestic rules or procedures 
which shall serve the implementation and enforcement ob basic EU 
acquis rules, 

 or amend relevant domestic rules or procedures to incorporate the rules 
in relevant basic EU acquis
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Establishment, trade in services & electronic commerce

 Chapter 6 of the DCFTA (Articles 202 – 263 in conjunction with Annex 
XXVIII) with several sections and sub-sections; not all of them contain 
provisions on legal approximation, but:

 Financial Services: Part A of the Annex lists 35 Directives and 5 Regulations 
that shall be implemented within a period of 1-7 years 

 Transport Services: Part D of the Annex lists 16 Directives and 6 Regulations 
that shall be implemented (fully) between 2 – 5 years

 Postal and Courier Services: Part C of the Annex just lists three Directives to 
be approximated (0, 5, 7 years respectively)

 Telecommunication Services: Part B of the Annex lists 10 Directives and 2 
Decisions but only selected provisions of these European legal instruments 
shall be implemented  (within 1,5 – 3 years)

 In addition Articles 219 – 221 will play a crucial role for the review of existing 
Moldovan legislation as they deal with minimum standards and requirements 
concerning licensing requirements, procedures and qualification requirements 
of cross border supply of services and related aspects
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